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Drear Betsy,

Becently you requested assistance investigating state regulations and policies addressing structures on the active
beach due to erosion, You also indicated that it would be helpful to know the outcomes of any legal challenges,
This letter contains the results of our research into the applicable law. Please be aware that the National Sea

Grant Law Center does not offer formal legal advice, and that this letter is intended for informational purposes
anly,

As we understand it, you are specifically sesking information on state mechanisms for the removal of struchures.
While many states have erosion managemen! programs, we have limited our analysis below to removal
authorities. Please be advised that, due to the short tumaround time, we have also limited our research to

statutory and regulatory avthorities. Additional research may be needed to determine how these policies and
programs work i practice.

Before discussing the individual state programs, it is important 1o note that most challenges to permit conditions
and eresion controls will be based on takings claims, The Fifth Amendment of the U.S. Constitution prohibitz
the government from taking private property for public use without compensation. Regulations can exact a
taking il the government action deprives the landowmer of all economicaily viable use of the lind.! Ifa
regulation, however, only prevents 2 landowner from conducting certain activities without removing all viable
use, courts will examine the purpase and the effect of the regulation. Using the “Penn Central Analysis,” named
tor the case that established it, the court weighs the regulation’s economic effect on the landowner, the extent to
which the regulation interfecres with reasonable investment-backed expectations, and the character of the

" See Lucas v. South Caroling Coastal Council, 505 US. 1003 {1993),
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